
 

 

Additional documents concerning the second item on the agenda: “Action for liability pursuant to Article 

2393 of the Italian Civil Code against the director Mr. Giuseppe Bivona” 

In addition to the documents published on 4 January 2017, further to the request sent by the shareholders 

Elliott International L.P, The Liverpool Limited Partnership and Elliott Associates L.P. to the Company on 12 

January 2017, the following legal opinions concerning the independence requisites of the director Mr.  

Alberto de Benedictis are filed in the website of the Company at http://www.ansaldo-

sts.com/it/governance/assemblea-azionisti/assemblea-nomina-revisore -legale-conti-2017: 

1. pro veritate opinion issued by Professor Umberto Tombari on 6 July 2016; 

2. legal opinion issued by Professor Pier Gaetano Marchetti on 4 July 2016, requested by the Chairman 

of the Board of Statutory Auditors, Mr. Giacinto Sarubbi; 

3. pro veritate opinion issued by Professor Carlo Angelici on 12 December 2016; 

4. legal opinion issued by Professor Alberto Mazzoni on 18 December 2016, delivered from the director 

Mr. Giuseppe Bivona during the board meeting of 19 December 2016 and not examined from the 

Company’s board of directors. 

http://www.ansaldo-sts.com/it/governance/assemblea-azionisti/assemblea-nomina-revisore%20-legale-conti-2017
http://www.ansaldo-sts.com/it/governance/assemblea-azionisti/assemblea-nomina-revisore%20-legale-conti-2017
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English translation non approved by the Author 

 

 

PRO-VERITATE OPINION 

 

SUMMARY:  Cases and Queries; 1. -  Directors’ independence under 

Article147-ter, fourth paragraph of the TUF; 2. - (Continued:) The 

legislative requirements for independence (Article 148, third paragraph, 

TUF); 3. (Continued:) The  independence requirements  under Article 3 of 

the Corporate Governance Code issued by Borsa Italiana S.p.A; 4. 

(Continued:) The independence requirements under Recommendation 

2005/162/EC; 5. – Assessment of  whether the Ansaldo STS S.p.A. director 

Alberto de Benedictis fulfils the requirements for "independence"; 6. 

Assessment of whether the Ansaldo STS S.p.A., director Mario Garraffo 

fulfils the requirements for "independence"; 7. - Conclusions. 

Case and Queries  - "Ansaldo STS S.p.A.," (hereinafter also called 

"Ansaldo" or the "Company") is a joint stock company (società per azioni), 

with headquarters in Genoa, which "directly or indirectly - by also taking 

shareholdings in companies and businesses - designs, manufactures, sells 

and installs rail and metro systems and related power systems, and 

provides maintenance and after-sales service therefor and for related 

power systems, as well as doing so for mechanical technology, electrical, 

electronic and software facilities and services, including 

telecommunications and rail facilities, railway signalling, supervisory and 

remote control systems, and providing the goods and services associated 

with these activities, as well as conducting studies and research in the field 
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of railway and urban transport sector-related  technologies or doing so for 

the achievement of the company’s purpose "(see Articles. 2 and 4, of the 

Company Bylaws). 

The Ansaldo “majority" shareholder is Hitachi Rail Italy Investments 

S.r.l., which holds 50.772% of the Company shares.  It may also be of 

interest for the purposes hereof that the "minority" shareholders include 

Amber Capital UK LLP (hereinafter also called "Amber", which owns a 

2.381% stake in Ansaldo), whereas Mr Paul E. Singer, who is, directly 

and indirectly, general partner  of the limited   partnership   Elliott 

International LP, Elliott Associates LP and The Liverpool Limited 

Partnership holds a 20.048%  stake in the Company (this information 

can be seen in www.ansaldosts.com ).   

On 7 June 2016, Giuseppe Bivona, who is a Company Board Member, 

sent to Giuseppe Maria Berruti, Carmine Di Noia, Anna Genovese, 

Paolo Troiano and Giuseppe Vegas of Consob, as well as to the Consob 

Corporate Governance Division Head, Maria Letizia Ermetes, and to the 

Corporate Actions & Corporate Supervision  Division  Head of Borsa 

Italiana S.p.A. (the Italian Stock Exchange), Livia Gasperi, a letter 

concerning the alleged "violation of the Corporate Governance Code for 

Listed Companies» by Ansaldo  (hereafter the "Bivona Letter"), a self-

regulatory code that the Company decided to adopt with the Board 

Resolution passed on19 December 2006.  

More specifically, the Bivona letter referred to "certain resolutions 

passed by the Board of Directors of Ansaldo STS on 16 and 24 May 2016 

that affected the functioning of the safeguards protecting the Ansaldo 

STS corporate governance structure and the proper running thereof, 

leading to potential risk for minority shareholders and creditors”. As far 

as we are concerned here, Director Bivona contested, among other 

http://www.ansaldosts.com/
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things, the fact that the Board Members Alberto de Benedictis and 

Mario Garraffo fulfilled the requirements of "independence". 

Objections similar to those raised by Mr Bivona were also raised in two 

other letters: the first, signed by Amber bears the date of 8 June 2016 

and was sent to Maria Letizia Ermetes, Head of the Consob Corporate  

Governance Division and of the Consob Corporate Control and 

Shareholder Rights Protection Office (hereafter also called the "Amber 

Letter"); the second, signed by Elliott Advisors Limited bears the date of 

14 June 2014 and was addressed to the Consob President and 

Commissioners, as well as to the members of the Ansaldo supervisory 

board (hereinafter the "Elliott Letter"). 

As regards Mr De Benedictis, the Bivona Letter specifically challenges 

the resolution passed by the Board on 16 May 2016, which held that the 

former satisfied the independence requirements necessary to qualify 

him as "independent" within the meaning of Article 147-ter, fourth 

paragraph, TUF.   

More specifically, it was argued in the abovementioned letter that such 

requirements were not fulfilled, since:  

“Mr de Benedictis worked for thirty-four years (from 1981 a 2015) in the 

Finmeccanica Group, holding until 2015 positions of responsibility 

(lastly running Finmeccanica UK) and; (ii) Hitachi took control of 

Ansaldo STS on 2 November 2015 thanks to the purchase of a 

controlling (40%) stake held by Finmeccanica.” 

According to Mr Bivona, it follows therefrom that Mr De Benedictis 

“cannot be considered ‘independent’, even though he has declared that 

he is an individual that does not have ties and recently has not had 

ties, even indirectly, with the issuer [Editor’s Note - or with the parent 

company or with Ansaldo STS or with Hitachi] or with parties that have 
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ties with the issuer [Editor’s Note - Finmeccanica] that are such as to 

currently influence his independence of judgment". 

In addition to the above, the Bivona Letter adds that «the relationship 

between Finmeccanica and Hitachi is likely to jeopardise the said 

director’s independence of judgement due to a pre-ordained interest 

which is in conflict with the minority shareholders’ interests, as well 

favouring Hitachi. His independence has not been undermined by the 

roles of vendor and purchaser respectively played by Finmeccanica and 

Hitachi with reference to the said shareholding, but in the collusion 

between them that Consob has held to have taken place, by means of 

which such shareholding was sold to the minority shareholders’ 

detriment.” Furthermore, “regardless of the collusion between 

Finmeccanica and Hitachi”, the latter are “tied to each other by 

contracts in the transport sector (the Breda Sale) that provide 

for Finmeccanica making payments to Hitachi worth hundreds of 

millions of Euros (Annex 9) upon achieving given turnovers and profits 

in the Hitachi rail sector, in which Ansaldo STS is also involved” 

Furthermore, even though Mr de Benedictis had until 2015 been tied «to 

Finmeccanica», he «still has economic relationships with the 

Finmeccanica group. The said Director (i) declared, in fact, in the Board 

Meeting held on 16 May 2016 that he still had economic ties 

with Finmeccanica (…) and (ii) apparently has a sister (Mirta de 

Benedictis) who still works for the Finmeccanica Group (…)”. 

According Mr Bivona, the above-described conduct would be enough to 

infringe Article. 3 of the Corporate Governance Code for Listed 

Companies and, more specifically, the application criterion 3.C.1. 

Mr De Benedictis’ lack of independence is claimed, finally, to find 

confirmation in the conduct adopted by him in his capacity of Ansaldo 

director, insofar as he "passively complied with the instructions of the 
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Hitachi Rail Chief Executive Officer”, Alistair Dormer (who is also the 

chairman of the Ansaldo Board), in attributing certain duties to the 

Company’s Board Members. 

Objections similar to those raised by Mr Bivona were raised by Amber, 

which, in the abovementioned letter, states that De Benedictis "was 

until 2015 a leading figure of Finmeccanica (CEO of Finmeccanica UK 

from 2006 to 2015, Senior Vice Chairman of Finmeccanica Corporate 

1996 to 2015, with responsibility for business development and strategic 

finance)" and adds that, in light of the fact that "Finmeccanica was the 

main shareholder of Ansaldo STS only until 2006 and, thereafter, was 

still able to direct and subsequently coordinate the latter, it seems 

unrealistic that Mr De Benedictis has not had relations with the 

subsidiary (STS) in recent years. It seems, moreover, inappropriate that 

a key figure (until a few months ago) of the company that has colluded 

with Hitachi with a view to harming the Ansaldo STS minority 

shareholders (which, it must be borne in mind, still represent a 

significant part of the share capital)" can be considered “independent”.  

The objections about Mr de Benedictis’ independence raised in the 

Elliott Letter are essentially the same as those described above. 

After having taken note of the Letters sent by the Mr Bivona, Amber 

and the Elliott Fund, Mr de Benedictis sent, in turn, on 20 June 2016 to 

Alistair Dormer and Giacinto Sarubbi, who were respectively Chairman 

of the Company’s Board and Chairman of the Board of Statutory 

Auditors, a letter in which he described certain circumstances that were 

relevant to the case at hand. 

As far as we are concerned, Director de Benedictis stated that, 

commencing from 1987, he has been «employed by Finmeccanica» and, 

more specifically, from 2005 he has been «seconded to Finmeccanica UK, 

whose registered office is in the UK», at which he «held the office of CEO 
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(…) until February 2015». He stated, moreover, that, during his career 

in the Finmeccanica group, he has «never held positions in Ansaldo STS” 

nor has he had duties «giving him responsibilities relating to» the 

Company. Mr de Benedictis also stated that «I have not played any role 

in the assignment by Finmeccanica S.p.A. of its stake” in the Company, 

nor has he «ever dealt with any contractual relationship 

between Finmeccanica Group companies and the Hitachi 

Group companies». As regards the relationship between the company of 

which the Director de Benedictis was CEO (Finmeccanica UK) and 

Ansaldo, the only ties existing between them «concerned the 

management of the services for two rooms leased by Finmeccanica UK 

to Ansaldo STS, which were located at Finmeccanica UK’s offices in 

London». 

As far  as the position of Mirta de Benedictis (who is Mr De Benedictis’ 

sister) is concerned, he stated that she had «served as the 

communications manager for the Finmeccanica subsidiary Selex 

Electronic Systems (…), until her transfer - as a result of the 

Finmeccanica Group being re-organised and the subsidiaries being 

merged into Finmeccanica S.p.A. - to the central Finmeccanica office, 

where she started working for Mr Monticelli, who was responsible 

for the Exhibitions, Fairs and Events business unit». To the best of Mr 

De Benedictis’ knowledge, therefore, his sister «did not play any part 

(nor could she reasonably have done so in light of what her duties were) 

in Ansaldo STS being sold to Hitachi, nor did she have any relationship 

with Hitachi (…) ». 

As regards his «disputes with the Finmeccanica Group», Mr de 

Benedictis pointed out, lastly, that they had been «settled amicably (…) 

and concerned the failure to pay my social security contributions and the 

award of a severance indemnity». 
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The Bivona Letter also contested Mr Garraffo’s fulfilment of the 

independence requirements, which the Board Meeting held on 24 May 

2016 had, instead, held to have been fulfilled. Mr Bivona, in particular, 

argues that Mr Garraffo did not satisfy the aforementioned requisites 

“for three reasons: (i) he has professional ties with General Electric, 

which is one of  Hitachi’s main industrial  partners; (Ii) he has kept 

silent and has behaved in a contradictory and reticent manner towards 

the Board  that was called to ascertain whether he fulfilled the 

requirements of integrity, professionalism and independence; (iii) he 

has, as a matter of fact, shown himself not to be “independent” by 

systematically complying with the voting instructions given by the 

executive Board Members designated by Hitachi right from the start 

when he became an Ansaldo STS Board Member on November 2015.” 

As regards point (i), the Bivona Board Letter states that «Mr Garraffo 

has had in the past and still has today professional ties with the 

General Electric Group, in which he has had important management 

assignments, including, between 1993 and 1998, the post of Chairman 

of General Electric Italy and Senior Advisor of General 

Electric Europe and, from 2012 to the present date, Board Member 

of GE Capital Interbanca. The relationship 

with the General Electric Group is essential for assessing Mr Garraffo’s 

effective level of "Independence", since the General Electric Group and 

the Hitachi Group have very close business ties 

and, in certain sectors, are partners. I refer to the GE Hitachi Nuclear 

Energy joint venture, which has been active since 2007 and operates in 

all the world, with revenues of over one billion dollars being generated 

annually». 

The alleged omissions and reticence mentioned in point (ii) supposedly 

concern Mr Garraffo’s conduct when he was asked «at the Board 
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Meeting held on 24 May 2016 to report on his investments in private 

companies in Sicily which would have been useful information for the 

purpose of acquiring evidence about and evaluating the fulfilment of the 

requirements of integrity, professionalism and independence.”  

Amber’s Letter also contested Mr Garraffo’ independence and, with a 

view thereto, asked Consob «whether there were strong business ties 

(also in the form of a Joint Venture) between the Hitachi group and the 

GE group, of which Mr Garraffo has been for years a leading figure and 

who still has the role of independent director in GE Capital Interbanca» 

(hereafter “GE C.I.”). Amber adds that «generally and all the more so in 

a situation such as Ansaldo STS’ situation (…), substance should prevail 

over form. This means, in our view, that the assessment of independence 

should not be limited to the candidate’s curriculum vitae or statements, 

but the assessment should also include an analysis of ‘the substance’ of 

the candidate’s application and, therefore the behaviour in the past of 

the Board Member in question.  We therefore sincerely hope that this 

Authority verifies whether the aforementioned director acted 

‘independently’ during Board Meetings or whether he always limited 

himself to ratifying and approving the proposals submitted by the 

majority through its Directors who were part of the Board." 

The objections raised about Mr Garraffo’s independence are the same as 

those indicated in the Elliott Letter. 

On 21 June 2016, Mr Garraffo, taking note of the letters sent by Mr 

Bivona and by Amber and Elliott, sent a letter (hereinafter the "Garraffo 

Letter") to Alistair Dormer and Giacinto Sarubbi, who were respectively 

the Chairman of the Ansaldo Board of Directors and Board of Statutory 

Auditors, in which he stated that: «I do not find myself in the situation 

provided for  under Article 2382 of the Italian Civil Code nor do I have 

family ties or relationships of a financial nature whatsoever with the 
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individuals identified in the TUF. Similarly, the provisions of the 

Corporate Governance Code do not apply hereto, since I do not have (nor 

have I had recently) ties with persons linked to Ansaldo STS.». 

As far as the aforementioned Director’s relationship with the «GE 

Group» was concerned, he stated that his «consulting contract with GE 

lasted from 2000 to 2007» (he was not employed by the latter); and 

«during the course of the professional activities conducted by» him, he 

«never dealt with the Hitachi, or with matters relating to Ansaldo STS. » 

He also pointed out that «GE Hitachi Nuclear Energy joint venture (…) 

is a separate Power division of GE, in which» he never worked and with 

which he never had any business relationship whatsoever. 

«As regards my position as director of GE Capital lnterbanca S.p.A.” he 

pointed out that the «contractual relations between GE and Hitachi do 

not involve GE lnterbanca», of which he was an independent director. 

The aforementioned letter also reveals the fact that, even though there 

was no « duty on the directors’ part to give notice of the equity held by 

them in companies other than the issuer and its subsidiaries», Mr 

Garraffo stated that he held equity «in companies (…) that have no 

relationship whatsoever with Ansaldo STS or companies associated 

therewith, and are of such a marginal nature as not to affect, in any way 

whatsoever” the decisions taken by him elsewhere. 

In the case at hand, which has been briefly described above on the basis 

of the documents provided to me (which include only the letters 

specifically mentioned above), I am required to deliver an opinion on 

whether Alberto de Benedictis and Mario Garraffo fulfil the 

requirements for qualifying as "independent" directors for Ansaldo STS 

S.p.A., pursuant to Article147-ter, fourth paragraph of the TUF and the 

Corporate Governance Code. 
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1. Directors’ independence under Article147-ter, fourth paragraph of the 

TUF - At the outset, I will address the conditions that must be fulfilled 

in order for a director to qualify as "independent" pursuant to 

Article147-ter, fourth paragraph, TUF. Given that the directors in 

question are different from other members of the management body 

precisely because of the presence of this particular feature, it is clear 

that the rules laid out in order to assess the fulfilment thereof are of 

central importance to this matter.  

Nevertheless, account must also be taken of the ''uncertainty and 

sometimes confusion that exists on this matter"(FERRO-LUZZI, IN 

Indipendente… da chi; da che cosa?, (Independent ... from whom, 

from what?),  Riv. Soc., 2008, 204). 

Experience shows that “any notion that seeks to codify the independence 

requirement or to summarise all the specific conditions that could lead 

to a director no longer being considered to be independent" is 

substantially inadequate (so much so that the legislation governing such 

matter is unquestionably one of the most critical "regulatory" aspects 

concerning directors (see REGOLI, Gli amministratori indipendenti e i 

codici di autodisciplina, in La governance nelle società di capitali a dieci 

anni dalla riforma (Independent directors and corporate governance 

codes, in Companies’ corporate governance  ten years after the reform),  

edited by Vietti and coordinated by Marchetti and Santosuosso, Milan, 

2013, 142; see also Ibidem,  (Gli amministratori indipendenti, in Il nuovo 

diritto societario) Independent directors in the new company law, Liber 

amicorum G.F. Campobasso, edited by Abbadessa and Portale, 2, Turin, 

2006, 407 et seq.; MICHIELI,  La gestione del conflitto d’interessi nelle 

operazioni con parti correlate (Management of conflicts of interest in 

transactions with related parties), Milan, 2016, 228 et seq.). 
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Despite these significant elements of uncertainty, it is an undisputed 

fact (which is  of relevance here) that the "independence” of the directors 

is not "measurable (ex post) by assessing the board’s voting patterns 

and, in particular, the frequency with which their opinion has differed 

from the executive directors' opinion”:  This behaviour is not necessarily 

symptomatic of a want of "independence", since directors can conduct 

themselves in this manner  when they consider it appropriate, on the 

basis of their prudent appreciation, consistent with the company’s best 

interests (STRAMPELLI,  Sistemi di controllo e indipendenza nelle società 

per azioni (Control systems and independence in joint stock 

companies), Milan, 2013, 93 s.). 

First of all, the concept of "independence", which is to be understood in 

general terms as independence of judgment and the duty not to pursue 

interests other than (and in addition to) the company’s interests, is a 

characteristic of any director (see Corporate Governance Code, Comment 

to Article 3).  

The ''independence” requirement which is being dealt with here - which 

is required by the special regulations on listed joint stock companies and 

which must be fulfilled by at least one member of the management body 

(or two, if such body is composed of by more than seven directors) - is 

different from that which has been described above. 

More specifically, pursuant to Article147-ter, fourth paragraph of the 

TUF, the aforementioned directors must fulfil the requirements 

provided under Article 148, third paragraph of the TUF and, in the 

event that the Bylaws so provide, the additional requirements 

established in corporate governance codes drawn up by regulated 

markets asset management companies or trade associations. 

An analysis of the aforementioned legislation reveals that Italian law 

has not expressly provided for ad hoc independence requirements for 
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directors, but has merely referred to the legislation on statutory 

auditors and the aforementioned corporate governance codes. In the 

event that the company adopts these private regulations, therefore, the 

latter become legally binding, so much so as to lead to the resolutions 

appointing those independent directors who do not meet (or no longer 

meet) the criteria laid down therein not being valid and to the latter 

being removed from office (STRAMPELLI, op. cit., 193 et seq.).  

The independence requirements described here must, therefore, 

necessarily be examined on the basis both of the legislative provisions 

and private regulations (see, in this sense, among others, REGOLI, Gli 

amministratori indipendenti tra fonti private e fonti pubbliche statuali, 

(The rules on independent directors contained in private regulations and 

provisions of law), in Riv. soc.,  2008, 388 et seq.), or the provisions of 

Article 148, fourth paragraph, TUF (and, what is more interesting here, 

the provisions of the Corporate Governance Code issued by Borsa 

Italiana S.p.A.; see, Case and Queries). 

 

2. (Continued:) The legislative requirements of independence (Article 

148, third paragraph, TUF) - As mentioned, the legislative requirements 

for the independence of Directors coincide, as a result of Article147-ter 

and Article148, third paragraph of the TUF, with those set out for 

statutory auditors. More specifically, these provisions identify the 

"negative” requirements, that is to say those cases in which, should they 

occur, there is a presumption by law that the person in question is not 

independent. The contrary argument is, therefore, that in the presence 

of circumstances other than those expressly mentioned, the judgment 

concerning the independence of a director (or a statutory auditor) can be 

positive. 
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As regards cases of “lack of independence”, the rule laid down by Article 

148, third paragraph, letter a) of the TUF firstly entails that the 

position of independent director cannot be covered by those who are in 

one of the conditions described in Article 2382 of the Italian Civil Code, 

and namely circumstances in which the minimum requirements of 

"capacity" (that is to say persons who are not disqualified or 

incapacitated) or integrity (that is to say persons who have not been 

declared bankrupt, who have not been disqualified, even temporarily, 

from public offices or who are not unable to exercise executive duties) – 

which Italian corporate law deems necessary in order to carry out the 

duties to be performed by the management body and the control body of 

joint stock companies – cannot  be fulfilled.  

Pursuant to Article 148, paragraph three, letter b) of the TUF, 

spouses, relatives and in-laws within the fourth degree of directors of 

the company in question, as well as directors of subsidiaries, of parent 

companies and companies that are subjected to joint control or persons 

who share with such directors one of the previously mentioned family 

ties are equally incompatible with the statutory auditor’s office (and 

thus with the office of independent director) 

Finally, the third and final category provided for under the law that is 

symptomatic of “lack of independence” is applied to those who have ties 

to the company or to the said company’s subsidiaries or to parent 

companies  or to companies that are subjected to joint control, or to the 

company’s directors and to the persons provided under Article 148, 

paragraph three, letter b) as a result of freelance work contracts with 

the Company or as a result  of being employed by the Company or 

having other relations of an economic or professional nature which 

jeopardise their independence [see Article148, paragraph three, 

letter c) TUF. The wording of the provision, therefore, seems to hint that 
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the existence of such relationships does not automatically imply a 

negative judgment on the director’s lack of independence, but requires 

such a conclusion to be reached where the facts of the case are such as to 

lead to an assessment being made in this sense (See 

PISANI MASSAMORMILE, Appunti sugli amministratori indipendenti 

(Notes on independent directors), RDS, No. 2/2008, page 245 et seq.). 

 

3. (Continued:) The independence requirements under Article 3 of the 

Corporate Governance Code issued by Borsa Italiana S.p.A.- The 

Corporate Governance Code provides, firstly, that independent directors 

are those «that do not have ties and have not recently had ties, including 

indirectly, with the issuer or with parties that have ties with the issuer 

that are such as to currently influence their independence of judgment» 

(Corporate Governance code, Principle 3.P.1.).  

Secondly, a set of specific non-exhaustive cases are indicated, which, as 

a rule, lead to an assessment of the directors’ “lack of independence” 

being made. It follows therefrom that, in observance of the principle of 

"substance over form" (see Corporate Governance Code, Application 

Criterion 3.C.1), the Board could, in the light of expressly mentioned 

circumstances, still consider a director independent. It is equally 

possible, however, that a director could be considered "lacking 

independence", even when the typical situations provided for  under the 

relevant provisions do not occur (see Corporate Governance Code, 

Commentary to Article 3; See, also STRAMPELLI, op. cit., 196; REGOLI, 

(Gli amministratori indipendenti) ,The Independent directors in Il nuovo 

diritto delle società (the new company law), cit., 410 et seq.).  

The different "approach" that distinguishes the self-regulatory 

provisions from the legislative provisions is clear from the foregoing: The 

cases covered by the latter are "irrebuttable presumptions". The former, 
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however, merely indicate some specific cases, and provide for the 

possibility (in light of the specific traits of the case at hand) that the 

occurrence of such cases might not necessarily lead to concluding that 

the Director in question “lacks independence” (see CNDCEC,  Rules of 

conduct for listed companies’ board of auditors, Q.1.4, concerning the 

importance of the specific circumstances of the case and, therefore, the 

importance of conducting a "case by case" assessment of the auditors’ 

independence; see as far as the legal scholars are concerned, among 

others, CHIAPPETTA, Diritto del governo societario - La corporate 

governance delle società quotate, (Rules on Corporate Governance  - 

Listed companies’  corporate governance), 2013, 149). 

The typical cases mentioned by Application Criterion 3.C.1 of the 

Corporate Governance Code include those situations in which the issuer 

is directly or indirectly controlled and significant influence can be 

exerted on the latter or a shareholders’ agreement can be entered into 

by means of which one or more parties can control or exert significant 

influence over the said issuer; an appointment  has been made in the 

current financial year or in the previous three financial years that 

allows the person in question to be qualified as being a “key figure” (i.e., 

President, Chairman of the Board of Directors, Executive Director or 

Manager with Strategic Responsibilities) of the issuer, of a subsidiary 

having strategic importance, or a company under common control 

together  with the issuer, or a company or an entity that, together with 

others, controls the issuer or is able to exercise considerable influence on 

it (directly or indirectly, in the current or previous financial year); a 

significant business, financial or professional relationship with  the 

issuer, a subsidiary thereof, or with someone having 

a significant position therein or a significant business, financial or 

professional relationship with a  person that,  including together 
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with others controls the issuer, or a significant business, financial or 

professional relationship with the issuer’s key figures or with a person 

that is, or has been,(in current or the previous three financial years) an 

employee of one of the aforementioned parties; the earning (in the 

current financial year or previous three financial years) of a "significant" 

additional remuneration compared to the remuneration received as 

director or committee member;  the holding of the office of director for a 

term of more than nine out of the last twelve years; the holding of the 

office of executive director in another company in which the issuer’s 

executive director holds office as a director; the holding of shares or the 

performance of management duties on behalf of a company or an entity 

belonging to the network of the firms appointed to conduct the external 

audit on the issuer; the existence of a "close family" relationship with a 

person who finds itself in one of the situations described above. 

With regard to the case that has been considered above, the Comment to 

Article 3 of the Corporate Governance Code makes it clear, firstly, that 

the parents, children, spouses (unless legally separated), the cohabitees 

and family members living with the director should not be considered 

independent.  In this regard, however, it is always appropriate to rely on 

the Board’s discretion, which, in view of the factual circumstances, 

might consider even a close family relationship to be irrelevant.  

With regard to the "business, financial and professional" relations, the 

choice not to identify specific criteria for judging the relevance thereof is 

based, once again, on the need to grant to the board broad discretion to 

assess these relationships according to their significance (both in 

absolute terms and with reference to the economic and financial 

situations of the persons concerned; see Corporate Governance Code, 

Comment to Article 3). 
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4. Continued:) The independence requirements under Recommendation 

2005/162/EC - Given that the legislative and self-regulatory 

requirements often pose complex interpretive questions, useful 

indications for determining the criteria by which to solve these problems 

can be found in Recommendation 2005/162 (see, in relation thereto, 

RIGOTTI, under Article 2399, in Commentario alla riforma delle società 

(Commentary to the company law reform), directed by Marchetti and 

others, edited by Ghezzi, Milan, 2005, 51, et seq.).  

More specifically, this legislation, in the broader context of an 

enhancement of the role and duties of independent directors (and in a 

perspective not dissimilar to that adopted by the Corporate Governance 

Code), provides for a general criterion to assess the independence of 

directors, and provides for some typical case in which one can usually 

infer the lack of independence.  

In light of the aforementioned general criteria, a director should only be 

considered independent if he/she is free of any business, family or other 

ties with the company, its controlling shareholder or the management of 

either, which is capable of causing a conflict of interest that could affect 

his judgment (see paragraph 13.1, Recommendation 2005/162/EC). The 

typical cases (which have been set out considering, on the one hand, that 

listing comprehensively all the situations that can pose a threat to the 

director’s independence is impossible and, on the other hand, that a 

theoretical "lack of independence" could, as a result of the specific 

features of the case, lead to an opposing conclusion) are listed in Annex 

II of the aforementioned Recommendation.  

For the relevant purposes here, the aforementioned cases include 

situations in which executive duties have been performed in the 

Company and any affiliated company in the current or previous five 

financial years; the director is (or has been in the previous three years) 
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an employee of the company or an affiliated company; is (or represents) 

a controlling shareholder; receives substantial additional remuneration;  

has had, in the current or previous financial year, a "significant business 

relationship" (which includes being a significant supplier of goods or 

services, including financial, legal and consulting services, being a major 

customer or being an organisation that receives significant contributions 

from the company or its group) with the company or an affiliated 

company, either directly or as a partner, shareholder, director or officer 

of a body having such business relationship; is (or has been in the last 

three years) a partner or employee of the company’s external auditor or 

an affiliated company’s external auditor, or is an executive director or 

managing director of another company in which an executive director or 

a chief executive officer of the company is a non-executive director or 

member of the supervisory board, as well as having other significant ties 

with executive directors of the company due to positions held in other 

companies or bodies;  has served as a non-executive director for more 

than three terms of office (or, alternatively, for more than twelve years 

in cases where national law provides for a very short duration for 

company officers’ terms of office). 

 

5. Assessment of whether the Ansaldo STS S.p.A. director Alberto de 

Benedictis fulfils the requirements for "independence"; 

 

In light of the above, it is possible to determine whether, on the basis of 

the aforementioned documentation (as well as the previously described 

legislative framework), the Directors Alberto de Benedictis and Mario 

Garraffo can be considered to satisfy the requirements necessary to 

qualify as "independent" directors pursuant to Article147-ter, fourth 

paragraph, TUF and the aforementioned Corporate Governance Code.  
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To this end and in light of what has been observed above (see above 

under no. 1. et seq.), we will have to check whether there appears to be a 

typical legislative or self-regulatory case of “lack of independence” and, 

in any event, in a broader perspective, whether the directors currently 

have, or have recently had, relations that could currently affect their 

independence of judgment with the issuer or persons associated with it. 

In the event that such assessments are negative, a conclusion can be 

reached as to the directors being independent. 

Analysing, first of all, the position of the Director de Benedictis, it 

should be immediately noted that, based on the documentation provided, 

there does not seem to any situation (provided for under the law) of 

“lack of independence”. It seems reasonable to reach the same 

conclusions with reference to the self-regulatory rules, with respect to 

which, at present and on the basis of the information that has been 

provided, there does not appear to be any relationship with the issuer or 

persons linked to it that might compromise aforementioned Director’s 

independence of judgment. The aforementioned assessment is conducted 

on the basis of the general principle of "substance over form”, which, by 

its very nature, is inevitably debatable and, therefore, uncertain. 

More specifically, a different conclusion cannot, as far as we are 

concerned, be reached when one considers the relations between 

Finmeccanica UK, Ansaldo and its key officers or subsidiaries (as 

described in the de Benedictis Letter). The finding that the said Director 

"did not have in 2015 significant business, financial or professional ties, 

in his capacity of managing director of Finmeccanica UK, either with 

Ansaldo STS, or with any of its subsidiaries or with the parent 

company" was of decisive importance for the Board and led to it 

concluding that he fulfilled the independence requirements. 
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More specifically, the de Benedictis Letter reveals that the only 

relationship between Finmeccanica UK [a company of which, until 2015, 

he was "a key figure" within the meaning of the application criterion 

provided for under 3.C.1, letter. c) of the Code] and Ansaldo concerned 

the provision of services relating to two rooms being rented out to the 

Company at the London offices of Finmeccanica UK (which does not 

seem to fulfil the criterion of "significance" needed in order that such a 

relationship can lead to the director being judged to “lack 

independence”). 

The irrelevance of the aforementioned relationship between 

Finmeccanica and Ansaldo UK is all more evident when considering the 

fact that the case contemplated by the Application Criterion is identical 

to the one provided for under paragraph 1, letter e) of Annex II to 

Recommendation 2005/162/ EC, which, for the purpose of judging the 

"lack of independence" of a director, considers decisive the existence in 

the previous year of a "significant business relationship" , which, as has 

been already noted, includes the "situation of a significant supplier (...), 

of a significant customer, and of organisations that receive significant 

contributions from the company or its group» . The renting of the two 

rooms to Ansaldo does not seem to fit such mould. 

The assessment of independence of the Director de Benedictis remains 

unaffected by the Finmeccanica Group’s obligations towards him (which, 

in the meantime have been defined) for the payment of social security 

contributions and the payment of compensation as a result of the 

termination of the employment relationship in 2015.  Even though 

the "Group" company which had undertaken the aforementioned 

"obligations" has not been clearly identified, such obligations do not 

appear, in any event, to be too significant for the purpose of the 

assessment that has to be conducted: the regulatory framework 
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concerning the independence requirements (as described above) does not 

reveal the existence of relationships ("obligations") with the previous 

parent company, or with individuals who maintain financial, economic 

and business ties with the current "parent" company that are likely to 

affect a director’s independence. 

These considerations are confirmed when, as required by the Corporate 

Governance Code, we examine the "substance" of the obligations that 

have specifically been undertaken: their nature (which, we must insist, 

relates to social security contributions and the award of damages 

relating to a previous employment relationship with the Finmeccanica 

Group) seems, in itself, unlikely to lead to the Director de Benedictis 

being held not to be “independent” from Ansaldo. 

The relationship between Ansaldo, its key managers, its subsidiaries 

and other companies of the "Finmeccanica Group" other than 

Finmeccanica UK appear  to be irrelevant for the purposes of assessing 

Mr de Benedictis’ independence, to the extent that (from what 

transpires from Mr de Benedectis’ Letter) the latter does not have with 

them (nor has he had in the previous financial year) any relationship 

that is relevant for the purposes  of the legislative and self-regulatory 

provisions governing such matter. 

The relationships between Mirta de Benedictis and Finmeccanica (which 

is a company by which she is employed) equally do appear to be decisive 

for the purpose of the assessment to be made here. Suffice it to 

remember that, the cases in which the Corporate Governance Code 

presumes there is a director’s “lack of independence” include a close 

degree of familiarity with a person who is described in one of the other 

symptomatic cases [see Application criterion 3.C.1, letter. h)], which 

should include, by way of principle, parents, children, spouses (unless 

legally separated), the cohabitees and family members living with the 
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director (this does not include a sister who is not living with the director, 

such as Mirta de Benedectis). 

Regardless of the above, the Comments to the Corporate Governance 

Code recommend, in judging the relationships with "close relatives", to 

rely on the board’s "prudent assessment".  If we add to this the 

repeatedly invoked principle that, in assessing the independence of 

directors, we must properly consider the "substance" of the relationship 

in question, the irrelevance thereof (for the purpose of assessing Mr de 

Benedectis’ "lack of independence") is all the more evident when 

considering the specific tasks entrusted in Finmeccanica to Mirta de 

Benedectis, who works in the  “Exhibitions, Fairs and Events 

organisational unit" and, as far as Mr de Benedictis is aware "did not 

have - nor could she reasonably have, by virtue of her duties – any  role 

in the sale of Ansaldo STS to Hitachi, nor has had relationships with 

Hitachi (...) " . 

Finally, in accordance with what has been observed previously (see 

above, paragraph 1), we cannot conclude that Mr de Benedictis’ "lacked 

independence" merely on the basis of the opinions expressed and the 

votes cast by the latter when performing his duties as Company 

director: the mere fact that his conduct was the "same" as that of the 

Chairman of Ansaldo does not exclude the fact that Mr. Benedectis 

acted in a certain manner only because he was convinced that this was 

in the company’s interest. 

 

6. Assessment of whether the director of Ansaldo STS S.p.A. Mr Mario 

Garraffo fulfils the requirements for "independence"  

 

Examining Mr Garraffo’s position on the basis of the at our hands, there 

does not appear to be the "lack of independence" provided for under the 
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legislative or self-disciplinary provisions, or at least, relationships that 

are such as to influence his independence of judgment. It must be 

reiterated, however (also in this case) that the considerations relating to 

the independence requirements under the Corporate Governance Code 

(which also rely on general provisions and "flexible" assessment criteria) 

have, by their very nature, an unavoidable margin of discretion and, 

therefore, uncertainty. 

In light of the above, I find that - when examining the professional ties 

existing between Mr Garraffo and GE CI (in which he acts as an 

independent director) - I cannot reach here a conclusion that is different 

from the one reached above.  The documents that I have consulted show 

that there are no financial, business or professional ties between this 

company and Ansaldo, its subsidiaries or key figures thereof, that are 

such as to lead to the conclusion that he "lacks independence" from the 

Company.  In making such assessment, however, it must be repeated 

that no weight can be attached to any relations involving other 

companies connected with the "GE Group" (with which Mr Garraffo 

currently does not have and has not had relations in recent years), since 

they are of no relevance in assessing his independence.  

As regards, instead, the equity held by Garraffo Director in some 

companies, the finding that the latter has “no relationship whatsoever 

with Ansaldo STS or companies associated therewith, which are of such 

a marginal nature as not to affect, in any way whatsoever, the decisions 

taken by” him elsewhere (see Garraffo Letter to the Board, 3), is of a 

decisive nature. 

Finally, as far as the position taken by Mr Garraffo is concerned, it must 

be reiterated that no evidence regarding this “lack of independence” can 

be inferred from the latter’s conduct as Company director. More 

specifically, the fact that he allegedly "always complied with the vote of 
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the executive directors appointed by Hitachi” can in no way exclude the 

possibility that this conduct was determined solely by the fact that he 

deemed such course of action to be more appropriate for Ansaldo’s 

interests. 

 

7. Conclusions - Based on the factual circumstances (as described in the 

aforementioned documents) and the regulatory framework set out above, 

it is reasonable to conclude - notwithstanding the unavoidable degree of 

subjectivity and discretion involved in assessing whether the 

independence requirements have been fulfilled – that Alberto de 

Benedictis and Mario Garraffo fulfil the necessary requirements and 

qualify as “independent” directors of Ansaldo STS S.p.A., pursuant to 

Article147-ter, fourth paragraph, TUF and the Corporate Governance 

Code.  

*** 

The foregoing considerations come, as things stand, within the scope of 

the opinion required of me. I remain at your disposal for further 

information or clarification that may be possibly needed and I thank you 

for the trust accorded to me. 

 

Kind regards 

 

Florence, 6 July 2016 

 

(Professor Umberto Tombari)  
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Prof. Avv. Carlo Angelici  

Emerito di Diritto Commerciale  

Università di Roma “La Sapienza”  

Via Savoia, 72 – 00198 Roma  

Tel. +39068547239 – Fax +3906233297207  

e-mail: carlo.angelici.1945@gmail.com 

 

To:  

Ansaldo STS s.p.a.  

HEAD OFFICE  

 

Re. Pro veritate opinion on the issue of independent director 

 

1. I have been asked to issue my pro veritate opinion on the position of one of 

your company’s board directors, Mr. Alberto de Benedictis, with particular reference to 

whether or not he qualifies as an “independent director” in accordance with current 

regulations. 

To this end, I have received the following documents: 

- the current bylaws of the company: 

- two letters of Mr. de Benedictis, dated respectively 20 June and 27 

October 2016, addressed to the chairman of the company and to the chairman of the 

board of auditors; 

- excerpts from the minutes of the board meetings held on 27 July and 21 

November 2016; 

- the minutes of the meeting of the board of auditors held on 21 July 2016; 

- a letter of director Bivona addressed to the board of auditors dated 3 

November 2016; 

- two opinions on this subject of Professors Piergaetano Marchetti and  

Umberto Tombari. 

After examining the aforesaid documents, by way of introduction it should be 

noted that the question basically concerns the assessment of a number of factual 

elements which appear to be accepted: 
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1. that Mr. de Benedictis was a senior executive of Finmeccanica s.p.a. and, in 

particular, from 2005 until February 2015, he worked as chief executive officer of 

Finmeccanica UK Ltd.; 

2. that, under an agreement of February 2015, in November 2015 Finmeccanica 

s.p.a. ceased owning shares in your company (Ansaldo STS), as it had transferred them 

to Hitachi Rail Italy Investments s.r.l., its current majority shareholder; 

3. that, after the termination of his employment with Finmeccanica s.p.a., Mr. de 

Benedictis had an (out-of-court) dispute with it, which now appears to have been settled 

(on 5 July 2015, so it appears); 

4. that Mr. de Benedictis’ sister, Mrs. Mirta de Benedictis, had apparently 

worked (and, as a matter of fact, it is not clear to me whether she still works) as an 

employee of the Finmeccanica group. 

Therefore - and this is how I consider I should interpret the task with which I 

have been entrusted - it is a matter of verifying whether these circumstances are such as 

to warrant, or not warrant, acknowledging that Mr. de Benedictis satisfies the 

“independence” requisite: this will clearly hinge on the relevant provisions in this 

respect, i.e. the fourth paragraph of Art. 147-ter of the TUF (Italian Finance Act - 

Legislative Decree no. 58 of 24 February 1998), where it refers to the requisites laid 

down for auditors in the third paragraph of Art. 148, and Art. 3 of the Corporate 

Governance Code adopted by the Corporate Governance committee of the Italian Stock 

Exchange. 

I am of the view that, if we are to address the question with the necessary rigour 

- in view of its importance, and also in view of the need to compare notes with the 

divergent opinions of two expert colleagues such as Professors Marchetti and Tombari - 

we should analytically consider the factual and legal aspects of the matter one by one, 

and on this basis try to identify, as precisely as possible, the interpretative issues they 

raise. 

 

2. In this respect, I think that it is fair to say that the circumstance highlighted in 

point 3 above is not such as to acquire any autonomous relevance. 

It seems clear to me that the fact, per se, of having settled with Finmeccanica a 

number of disagreements regarding his previous employment with it, is not such as to 

acquire relevance as far as Mr. de Benedictis’ “independence” is concerned. Indeed, the 

opinions of Prof. Marchetti and Prof. Tombari clearly tie in with this. 



 

 

The settlement in question in fact took place at a time in which there was no 

longer any relationship between Finmeccanica and Ansaldo STS: therefore, this 

settlement cannot - as such and seen on its own - bear in any way on the director’s 

autonomy of judgment in carrying out his duties at the latter company. 

This point seems obvious to me. There would have been no reason to raise it if 

it had not been that it enables us to identify with greater precision the crucial point of 

the matter on which I have been asked to issue my opinion. 

In particular, we need to reflect on the following point: the aforesaid settlement 

took place formally between a director of Ansaldo STS and an entity, Finmeccanica, 

which at that time was in the position of a third party both vis-à-vis the company and 

also vis-à-vis other companies of the group to which it belongs. Clearly it is not 

plausible, in principle, that dealings with third parties (in the sense that they are 

currently extraneous to the company and the group) can compromise the independence 

of a director. 

This banal observation may be sufficient in order to appreciate what the central 

issue of this matter is: the doubt, which lies behind all the positions I have had a chance 

to examine, as to whether Finmeccanica can really be considered for these purposes a 

“third party”, and as to whether instead relevance should be attached to the 

circumstance - surely bygone and no longer present - that previously it had had what 

was essentially a controlling interest in the company on whose board of directors Mr. 

de Benedictis sits. 

Further confirmation that this, above all, is the point to be analysed can be 

drawn from the observation that only in such a perspective could the circumstance 

highlighted in point 4 above hypothetically acquire relevance (a circumstance to which, 

it should be said, the documents submitted to my scrutiny do not pay particular 

attention; correctly, I think, for the reasons explained further on). It is in fact clear that 

the position of Mr. de Benedictis’ sister as an employee in the Finmeccanica group 

could acquire relevance in this context only by highlighting the fact that Finmeccanica, 

though now a “third party” in relation to Ansaldo STS, had been its parent company, 

and by recognising that this, too, can be sufficient to question the independence of a 

director. 

 

3. The points raised above allow us to focus on an aspect which should be 

considered absolutely preliminary and crucial when it comes to evaluating the matter 



 

 

submitted to my scrutiny: the aspect of whether, and on what terms, bygone matters can 

acquire relevance for the purposes of the current assessment of whether or not Mr. de 

Benedictis is independent. 

This also applies to the evaluation of the circumstance that is undoubtedly of far 

greater relevance in this context and also the most debated: the circumstance that Mr. 

de Benedictis had been a senior manager of the Finmeccanica group and chief 

executive officer of Finmeccanica UK. 

This ultimately leads to the problem (I repeat: preliminary) of whether there is 

any relevance - and if so what relevance - in the fact that, when he was appointed a 

director of Ansaldo STS, Mr. de Benedictis was no longer a senior manager of the 

Finmeccanica group and, moreover, Finmeccanica was no longer the parent company 

of STS. 

In this respect, I feel more inclined to share the approach adopted in the opinion 

of Prof. Marchetti, who starts by focusing on the possible relevance of bygone 

situations, rather than that of Prof. Tombari’s opinion, which addresses, above all, the 

issue of whether or not the senior role formerly played by Mr. de Benedictis in the 

Finmeccanica group was strategically significant. I consider, and in this respect feel 

sure, that this issue could acquire relevance only after we have convinced ourselves that 

bygone, and no longer current, situations can also be of relevance when it comes to 

assessing the independence of a director. 

By this I mean - and I consider that there is no need to go into this point any 

further - that the reply to the question put to me calls for a logical roadmap consisting 

of two separate phases: first, to clarify by interpretation whether, and on what terms, 

relevance can be acquired by events preceding the directorship that have exhausted 

their effects; and after this, to ask, but only in the case of a positive response to the first 

question, whether the concrete matters under review correspond factually to those 

identified by the norm in question . 

 

4. On the basis of the above, I am inclined to agree in full with the opinion 

according to which,  on the basis of the TUF rules - (emerging from the combined 

provisions of the fourth paragraph of Art. 147-ter and letter c) of the third paragraph of 

Art. 148) - when it comes to assessing the independence of a director, relationships that 

have completed their course should not be considered. 



 

 

This point is specifically acknowledged in Prof. Marchetti’s opinion, where we 

find the incisive words that “Art. 148, no. 3, TUF does not appear to attach relevance 

to bygone dealings” and thence concluding that, for the purposes of that norm, Mr. de 

Benedictis’ previous dealings with the Finmeccanica group cannot, as such, 

compromise his independence as a director of Ansaldo STS. 

Besides, the literal meaning of the provision, where - to negate the 

independence - it refers to persons “who are linked to the company or companies …. “, 

seems unequivocal in this respect. 

It should also be noted that, in the particular case, it does not appear to be 

necessary to address the matter mentioned in Prof. Marchetti’s opinion, when it is 

pointed out that if Mr. de Benedictis “still had dealings with the former parent company 

the situation could change”: because in actual fact, quite apart from whether this 

observation is right (we will come back later to this point and to the argument used in 

its support), the existence of any such dealings does not emerge in the documents in my 

possession (and, what is more, the manner in which his position as a senior executive in 

the Finmeccanica group came to an end would appear to make this highly improbable). 

In the same perspective, I feel inclined to agree in full with the two further 

observations of Prof. Marchetti, which moreover now seem to be accepted, according to 

which: “The mere outcome in terms of payments due on termination of employment 

would not appear to constitute dealings of relevance. And this applies also to the 

position of AdB’s [Alberto de Benedictis] sister”. 

 

5. Therefore, the matter submitted to my scrutiny consists basically of 

interpreting, and applying to the particular case, the Corporate Governance Code of the 

Italian Stock Exchange, and in particular Art. 3 on the precise issue of independent 

directors. 

So, basically what we need to do is ask ourselves - just as the two opinions of 

Prof. Marchetti and Prof. Tombari do - what role can be played, for the specific 

purposes we are here examining, of the principle of the code contained in point 3.P.1 

and of the application criteria contained in points 3.C.1. letter b) and 3.C.2. 

Following the above approach, we need to first ask ourselves whether, on which 

terms, and within which limits, this set of rules attaches relevance to bygone matters, 

such as the matter we are now discussing with regard to Mr. de Benedictis. 



 

 

Therefore, the interpretation of the application criterion contained in point 3.C.1, letter 

b) is crucial: according to this criterion, a director “usually does not appear 

independent” in cases, among others, where “he/she is, or has been in the preceding 

three fiscal years, a significant representative of the issuer, of a subsidiary having 

strategic relevance or of a company under common control with the issuer …”. 

Whereas the problem - addressed above all by Prof. Tombari in his opinion, of whether 

the position as CEO of Finmeccanica UK is such as to warrant acknowledging the 

position of “significant representative” under the 3.C.2 application criterion - can 

actually only arise if we accept that the previous application criterion also applies to 

hypotheses in which, such as that under review, not only does such a position no longer 

exist, but the control relationship also exists no longer. 

It goes without saying, that is, that the Corporate Governance Code, unlike the 

TUF, refers also to bygone situations, such as, specifically, that of having been a 

“significant representative” in the past three financial years. But when we refer to a 

position in the parent company, we need to ask ourselves whether the additional 

eventuality that it is still a parent company should be considered in the same way. 

Therefore, I believe that Prof. Marchetti’s approach is quite correct when he 

specifically asks himself whether “the Code intends to refer - when it uses the term 

parent company (and in this context companies under common control are also 

included) - to the company that currently exercises control”: and he points out that, “in 

other words, it could be objected that the cause impeding the independence ceases if 

there has been a change of control”. 

 

6. If we share this approach, I think that it is then possible to formulate a 

number of considerations which, in my opinion, justify drawing conclusions different to 

those of Prof. Marchetti: i.e. that the change of control over Ansaldo STS, which 

actually took place before Mr. de Benedictis was appointed its director, rules out, as 

such, the possibility that his previous position in the group that previously exercised 

control invalidates the independence requisite. 

In particular, I wish to point out as follows: 

6.1. In literal terms, it appears that an indication along these lines can be drawn 

from the very formulation of principle 3.P.1 i.e. the principle, of which the provisions 

of 3.C.1, letter b) are intended to serve as an application criterion, and obviously they 



 

 

cannot therefore lead to interpretative consequences that diverge from the principle 

itself. 

Reference is in fact made, in 3.P.1, to dealings that take place, or have taken 

place, with the issuer or with entities linked to the issuer. Literally, this could also mean 

that - even though these may be bygone dealings - the circumstance that the issuer, or 

an entity linked to it, is a party to such dealings, must be current. 

Equally significant could be the fact that, in order to negate the requisite of a 

director’s independence, “dealings such as to currently influence his autonomy of 

judgment” must be involved. Quite apart from ever uncertain and improbable 

psychological assessments, this would appear to mean that the relationship and/or at 

least the positions of the parties to it are in some way objectively current. 

6.2. I realise, however, that these literal elements cannot settle the matter 

completely even though they are, in my opinion, of a certain relevance. They need to be 

completed by broader considerations and, in particular, included in a broader 

perspective that takes account of both the general characterisation of the requisite of the 

“independence” of directors and the role which, to this end, can be played by the 

application criterion contained in 3.C.1, letter b). 

In this respect, I think that, in this context, we need to highlight, in particular, 

certain elements that emerge in the definition provided by principle 3.P.1: 

- Firstly, that “independence” is interpreted as “autonomy of judgment” and 

that, correlatively, “non-independence” is inferred from the existence of dealings which 

are such as to influence it “currently”: this immediately implies that the possible 

relevance of bygone matters presupposes that they are such as to still (and, I would say 

obviously, in current terms) influence the decision-making processes of the director 

and restrict that autonomy. 

Autonomy of judgment means, ultimately (obviously, I would say), 

independence from external influences: consequently, if we are to exclude it, we need 

to identify a position - an external position - that is such as to make it possible to 

effectively exercise such an influence. On closer examination, the consequence of this 

is that it is not easy to see such a situation in a party which had, but no longer has, a 

position of control. 

- Secondly, and in order to further analyse the perspective we have just 

mentioned, it should be noted that the application criteria contained in 3.C.1, including 

the one set out in letter b), are specifically intended to operate “usually” (see the first 



 

 

paragraph). This clearly means that the listed hypotheses are not mandatory; but it also 

means, equally clearly, that we should not confine ourselves to formal details but rather 

consider the general function of the rules. 

By this, I mean that, if that autonomy of judgment is certainly a central element 

of these rules, meaning independence from someone else’s influence; if, just as 

certainly, it cannot simply be the fact of being designated by the majority that leads to 

such an autonomy being excluded (in which case we would come to the extreme result - 

which, as far as I can see, has never been proposed - of excluding the requisite of 

independence for all majority directors); if all this is right, then I inevitably come to the 

conclusion that the hypothesis envisaged in letter b) is justified - especially as far as 

positions in other companies of the group are concerned - as a result of two combined 

factors: first, that there is a position of control, which, per se, already makes it possible 

to exercise an influence; and second, that, additionally, the person concerned occupies a 

role as an “important exponent” in the group, thanks to which the influence already 

implicit in the position of control is strengthened. 

Ultimately I consider, in this perspective, that the system that emerges from 

these observations is characterised by the fact that we need to add to the relationship of 

control, which per se concerns the company as a whole, a further element that 

specifically concerns the individual director, namely the fact that he is, or has been, a 

“significant representative” in the group: with the consequence, I consider, that the 

latter aspect is of relevance in that it is in addition to the former and cannot be used to 

make up for its absence. 

6.3. But, above all, I consider that the points raised above mean that we have to 

read the director’s independence (and, correlatively, his non-independence) as a 

requisite which I would define as situational, not limited - and more importantly - not 

limitable, to his position as far as specific problems are concerned. 

What I mean is that this independence and this autonomy of judgment are of 

relevance if we consider the director as such, that is to say the general function with 

which he is entrusted; they are not necessarily excluded because it is possible that his 

decisional choices concerning specific problems may be influenced by external factors. 

The point is clear to see if we consider that the issue of independence cannot be 

confused with, and must be kept clearly distinct from, that of the conflict of interest 

(which arises, typically, in connection with specific operations and which, just as 

typically, may apply to the individual concerned or to third parties, and maybe even to a 



 

 

parent company): in the precise sense that the independence has to do with a general 

position of the individual, i.e. the fact that there are no dealings which, generally 

speaking, may affect his autonomy of judgment, but this certainly does not, and cannot, 

rule out the possibility, for some issues, of a conflict of interest of relevance within the 

meaning of Art. 2391 of the Civil Code. 

Basically, it is necessary - and the points raised above inevitably lead to this - to 

distinguish between independence as a general attitude of the individual in participating 

in the executive function and the conflict of interest in participating (not in the 

executive function, but) in a specific decision relating to a specific problem: see, for an 

important indication in this respect, P. FERRO-LUZZI, Indipendente .. da chi; da 

cosa?, in Riv. Società, 2008, 204 (on p. 206). 

It also follows that the possibility for some issues of envisaging the latter aspect, 

the conflict of interest, does not, per se, and cannot, imply negating the former aspect, 

i.e. that of the director’s independence. 

 

7. This latter, crucial consideration leads me to conclude on a basis opposite to 

that of Prof. Marchetti’s opinion. 

That opinion well perceives the need to explain how two bygone situations - 

that of having been a “significant representative” in a group and the fact that the 

company in question belonged to that group -  can “currently” influence the autonomy 

of judgment of a director. But it provides an explanation which, in my opinion, is not 

coherent with the system I have tried to recap above and is, therefore, unconvincing. 

According to this explanation, in cases such as the one under review, the person 

“may not have independence of judgment even if the parent company has changed”: he 

“could in fact somehow have an interest in “defending” operations or persons of the 

issuing company”; this is, it is added, because the Code “presupposes a solidarity of 

interests among all the top level figures and an ensuing allegiance and loyalty towards 

the choices which one or more of them may happen to make directly and, consequently, 

the risk of “defending prior choices”, which undermines his independence before the 

three-year cooling period”. 

I would however note as follows: 

7.1. Empirically speaking, as it were, it is significant that the conditional tense is 

used in these expressions and that it is specifically stated that “the principles of 

prevalence of substance over form and of the not wholly presumptive nature of the case 



 

 

covered by the Corporate Governance Code” remain unchanged. In concrete terms, this 

ought at least to mean that we need to go beyond the formal definition of the specific 

case, by ultimately ascertaining whether the specific circumstances of the individual 

case warrant justifying such a “presumption”. 

This need for concrete assessment is quite clear and cannot be denied when, as 

in the specific case, the position of “significant representative”, and the position of 

parent company in which that position was occupied, are no longer current. To this end, 

we should at least ask ourselves whether the circumstances in which the former of these 

positions was abandoned are such as to warrant justifying the presumption of a sort of 

“continuance” of the “solidarity of interests among all the top managers” (which, I 

would add, incidentally, can more than legitimately be doubted in view of the fact that 

the relationship with the former parent company ended in an out-of-court dispute and a 

settlement). 

7.2. But it is not really necessary to tackle this factual investigation. I feel, 

rather, that, if the matter boils down to the possible relevance of a risk of “defending 

bygone choices”, by definition such a risk is not such as to compromise the 

independence requisite of interest here. 

To be sure of this, suffice it to consider that the fact of “defending bygone 

choices” can only arise in the event of having to adopt decisions which such bygone 

choices could alter. It cannot therefore concern the director’s position in general and his 

autonomy of judgment, but only, if at all, his participation in single and specific 

decisions. 

If we were to consider otherwise, this would be tantamount to thinking that all 

corporate activity ultimately consists of a continuous debate on whether to defend or 

combat earlier choices: when it goes without saying that, in the course of corporate 

activity, the issues covered change continuously and dynamically. 

It follows from all this that also the possibility of “defending bygone choices” 

could at the very most (but on the basis of an assessment that considers the particular 

case and the specific decision) be of relevance for the purposes of Art. 2391 C.C., i.e. 

the set of rules regulating conflicts of interest. But it does not concern - as it does not 

involve the general position of the director - his independence and autonomy of 

judgment, as required by the Corporate Governance Code. 

 



 

 

8. Finally, I wish to note that the line of interpretation adopted to date is 

perfectly suitable in terms of confirming the consistency of a solution under which the 

fact of having been a “significant representative” may continue to compromise the 

independence of a director for three financial years after the appointment came to en 

end, whereas the situation of control is only of relevance during the period of the 

directorship: this leads to the consequence, crucial in this context, of the fact that if 

currently the situation of control does not exist, the first issue loses significance.  

It is certainly no surprise that of the two requisites considered in criterion 3.C.1. 

letter b), one has a sort of “continuance” which is instead not allowed for the other. It is 

certainly plausible that, if one is a “significant representative” of a group, and if on is  

appointed director of a group company, this may come about as a result of a business 

choice which in this way aims to pursue the group’s policies in the best possible way, 

thereby even influencing the thus appointed director. Such an evaluation may be 

recognised, and even presumed, in cases where the position of director is entrusted to a 

former important exponent or where this capacity has ceased in the course of fulfilling 

the executive assignment (and it is indeed significant, to this end, that the time limit for 

this sort of “continuance” is three financial years, which is precisely the maximum 

duration of such an assignment). 

But an analogous “continuance” of the control requisite is certainly not 

plausible. In this case, indeed, it is hard to see why a former parent company should 

wish, or be able, to influence the acts of one its former “significant representative” as a 

director of a company that no longer belongs to its group, hence distorting his 

autonomy of judgment and independence.  

It is in fact symptomatic that, in order to reach such a conclusion, in one respect 

we have to evoke psychological aspects, such as those attributable to vague sentiments 

of allegiance and loyalty, unlikely to be perceived and easy to dispute in the specific 

case, and in another respect, we have to make reference to a risk of “defending bygone 

choices”. A risk which could not, however, concern a problem of the director’s 

independence, but only - in that it refers just to decisions in which the “bygone choices” 

are called into question and not the general position of the director - a problem of the 

possible application of Art. 2391 of the Civil Code (verifying, that is to say, whether 

the specific hypotheses of its prerequisites effectively arise). 

*** 



 

 

On the basis of the explanation provided above, I therefore believe that I can 

confidently rule out - on the basis of the documents I have received - the possibility of 

objections arising as to whether Mr. de Benedictis satisfies the requisites as an 

independent director of Ansaldo STS. I say this on the basis both of the requisites 

established in the TUF and of the requisites set out in the Corporate Governance Code. 

This conclusion is my opinion pro veritate. 

I am clearly at your disposal for any clarification or further information you may 

require. I thank you for the trust accorded to me and remain, 

            Yours sincerely, 

 

Prof. Avv. Carlo Angelici  

 

Rome, 12 December 2016 










































